When evaluating whether the expulsion or return of an applicant gives rise to a real risk of treatment proscribed by Article 3 of the European Convention on Human Rights, and the principle of non-refoulement contained therein, the European Court of Human Rights must assess the general situation in the relevant country as well as the applicant's personal circumstances. It is therefore of the utmost importance to identify which individual factors are considered relevant to this assessment. At the same time, however, the case law has been considered unclear on this issue. This article presents the findings of a thematic analysis of the Court's case law, which seeks to clarify the Court's practice by identifying the key individual factors that either enhance or ameliorate risk of ill-treatment in different contexts.
INTRODUCTION
The principle of non-refoulement is the cornerstone of international refugee law, reflecting the commitment of the international community to ensure to all persons the enjoyment of human rights, including the rights to life, to freedom from torture or cruel, inhuman or degrading treatment or punishment, and to liberty and security of person. The protection against refoulement emerged under Article 33(1) of the Convention Relating to the Status of Refugees (the Refugee Convention), 1 which applies to those who meet the requirements of the refugee definition contained in its Article 1A(2) and do not come within the scope of one of the exclusion provisions in Article 1F. Non-refoulement obligations complementing the obligations under the Refugee Convention have also been established under international human rights law. More specifically, States are bound not to transfer any individual to another country if this would result in exposing him or her to serious human rights violations, notably arbitrary deprivation of life, 2 or torture or other cruel, inhuman or degrading treatment or punishment. 3 While the European Convention on Human Rights (ECHR) is not an international instrument concerned with the protection of refugees per se, its Article 3 provides that no one shall be subjected to torture or to inhuman or degrading treatment or punishment. In relation to deportation and expulsion cases, the responsibility of the State is engaged under the Convention, 'where substantial grounds have been shown for believing that the person in question, if deported, would face a real risk of being subjected to treatment contrary to Article 3 in the destination country.' 4 The European Court of Human Rights (ECtHR, the Court) has further stated that in such circumstances, 'Article 3 implies an obligation not to deport the person in question to that country,' 5 which reflects a Convention-protected principle of non-refoulement. 6 Specifically, the assessment of whether there exists a real risk of treatment contrary to Article 3 must be assessed by the Court in light of the general situation in the receiving country, and the personal circumstances of the applicant. 7 Everyone can seek protection of their rights under the ECHR, provided they are present on the territory of a Contracting State and the right in question is protected in the Convention. Article 3 further encompasses an absolute guarantee against refoulement. Indeed, the Court has stated that 'Article 3 […] makes no provision for exceptions and, under Article 15 para. 2 […], there can be no derogation therefrom even in the event of a public emer-gency threatening the life of the nation'. 8 It can therefore also cover those who would be excluded from refugee status under the exclusion provisions in the Refugee Convention. 9 Various scholars, however, argue that some groups do not benefit equally from the supposedly universal protection of human rights. 10 In response to this problem, specific treaties have been adopted, such as the Convention on the Rights of Persons with Disabilities, 11 the Convention on the Elimination of All Forms of Discrimination against Women, 12 the International Convention on the Elimination of All Forms of Racial Discrimination, 13 and the Convention on the Rights of the Child. 14 Similarly, while the ECHR has a general scope of application, the ECtHR has been forced to attend to the disadvantage of certain groups and individuals, and in so doing has increasingly deployed the concept of vulnerability to augment its analysis under the Convention. 15 As already mentioned, the Convention principle of non-refoulement calls for an assessment not only of the general situation in the receiving country, but also of the personal circumstances of the applicant when placed in the context of that general situation. The Court's approach to these personal circumstances, therefore, is a key factor in ensuring effective -as opposed to merely theoretical -protection against refoulement. An approach that focuses attention on socially constructed patterns of power and disadvantage and recognises that these need to be taken into account in the analysis seems conducive towards effective protection and would, further, be in line with a substantive concept of equality. 16 The Court seems to have begun applying such an approach in its non-refoulement case law by employing the term 'vulnerability' to identify socially disadvantaged groups in need of enhanced protection. 17 At the same time, however, it has been argued that in the context of Article 3, the Court's approach to the vulnerability of applicants is 'complex and problematic' , and that the Court does not sufficiently take lived vulnerabilities into account. 18 Indeed, in recent case law it seems that the criteria that form the basis of the Court's risk assessment are unclear, subjective and contested. 19 Against this background, and by offering a thematic analysis of the Court's case law under Article 3 from the perspective of Martha Fineman's vulnerability theory, this article will endeavour to develop a clearer understanding of how group-based characteristics and individual circumstances contribute to the assessment of the minimum level of severity required under Article 3 in non-refoulement cases. Section 2 will set the scene by presenting the general principles relevant to non-refoulement under Article 3. This will be followed by a case law analysis that identifies the most common individual factors in the Court's assessment of whether there is a real risk of ill-treatment contrary to Article 3, and their function as factors that either indicate the existence or absence of resilience in the face of such risk. The findings of the analysis will, finally, be presented in Section 4.
ASSESSING VIOLATIONS OF THE PRINCIPLE OF NON-REFOULEMENT UNDER ARTICLE 3

The general principles relevant to non-refoulement under Article 3 ECHR
The ECtHR has established certain criteria for assessing whether a return of an individual would violate Article 3 and the non-refoulement principle. Originally, in Soering v. United Kingdom from 1989, the Court established that despite the lack of an express non-refoulement provision in the ECHR, such a provision was already inherent in Article 3. 20 The Court has further established that there must be substantial grounds for believing there is a real risk of ill-treatment in a case of deportation, 21 and that ill-treatment must attain a minimum level of severity if it is to fall within the scope of Article 3. 22 In J.K. and Others v. Sweden in 2016, the Grand Chamber of the Court summed up its case law under Article 3 in asylum cases and provided 'a detailed restatement of the jurisprudential principles relevant to the principle of non-refoulement' . 23 Elaborating on the details of the guarantee, it stated that the assessment of whether there are substantial grounds for believing that the applicant faces a real risk of ill-treatment in case of deportation requires the ECtHR to assess conditions in the receiving country against the standards of Article 3. 24 These standards imply that the ill-treatment the applicant alleges he/she will 19 face if returned must attain a minimum level of severity if it is to fall within the scope of Article 3. 25 The assessment of the risk and of the minimum level of severity required, however, is relative, 26 and depends on all the circumstances of the case, such as the duration of the treatment, its physical and mental effects and, in some cases, the sex, age and state of health of the victim. 27 This approach accords with the general logic of Article 3 case law, whereby the more vulnerable the victim is, the more likely it is that the threshold of minimum severity will be met. 28 According to ECtHR jurisprudence, the assessment of the existence of a real risk must be rigorous. 29 The risk of ill-treatment must apply to the applicant personally, 30 and be present in the sense that it applies at the present time and in the present situation. 31 An applicant who claims that his/her expulsion would violate Article 3 has to provide information proving that such a risk is present to the extent practically possible, 32 including information 'distinguishing his/her situation from the general perils in the country of destination.' 33 Once such evidence is presented, it is for the government to dispel any doubts about it. 34 Furthermore, 'the existence of the risk must be assessed primarily with reference to those facts which were known or ought to have been known to the Contracting State at the time of expulsion' . 35 Therefore, where the State is made aware of facts that could expose an applicant to an individual risk of ill-treatment, regardless of whether the applicant chooses to rely on such facts, the Contracting State is obliged to assess this risk ex proprio motu. 36 The credibility of the applicant and the evidence before the ECtHR is very important. 37 Sometimes, the risk of ill-treatment arises based on the applicant's activities in the host country (sur place) after he/she has left country of origin. As the protection against refoulement in Article 3 ECHR is future oriented, the ECtHR must in such cases also examine the foreseeable consequences of sending the applicant to the receiving country. 39 Given the difficulties in assessing the genuineness of sur place activities, and in view of the importance attached to Article 3 ECHR, the Court's recent jurisprudence has involved assessing the applicants' claims on the grounds of the activities they actually and effectively carried out. 40 The Court has also made clear that Article 3 does not prevent States from relying on the existence of an internal flight alternative if certain preconditions are fulfilled. 41 This provides States the option to send an individual to a region in the receiving State where he/she is not originally from, but where there is no real risk of ill-treatment. This is more likely to be considered safe where the alleged risk of ill-treatment emanates from nonState actors. 42 Generally, internal relocation requires a risk assessment of the same kind as otherwise in non-refoulement cases. Here, however, according to the jurisprudence of the ECtHR, it should principally be up to the government to show that an internal flight alternative is safe, 43 but the applicant may also in some circumstances have to substantiate his/her claims about lack of appropriate protection from the authorities 44 or risk of illtreatment in the alternative area. 45 The Court has also noted that internal flight inevitably involves a certain hardship, 46 and stated that socioeconomic and humanitarian considerations do not 'necessarily have a bearing, and certainly not a decisive one' on the question of whether an applicant would face a real risk of ill-treatment in areas considered as an alternative flight option. 47 However, as we shall see in the following, the social context awaiting the applicant can nevertheless be an important factor in the Court's risk assessment in all non-refoulement cases, especially if the applicant is considered to be in a difficult or vul- Diplomatic assurances have been of relevance throughout the Court's jurisprudence and can in certain circumstances be a sufficient guarantee of safety against the risk of illtreatment. This is especially relevant regarding extraditions to countries with lower human rights standards -in particular in the context of the death penalty, but also where there is a risk of other ill-treatment or poor prison conditions 49 -and in cases concerning the expulsion or extradition of suspected or convicted terrorists considered a threat to national security. 50 However, the Court has made clear that the existence of assurances does not absolve the deporting State or the Court from the obligation to examine whether such assurances provide a sufficient guarantee that the applicant would be protected against treatment prohibited by Article 3 ECHR. 51 According to the Court, 'the weight to be given to assurances from the receiving State depends, in each case, on the circumstances prevailing at the material time.' 52 This approach has been reaffirmed by the Court in Othman (Abu Qatada) 53 of 2012 where the Court then elaborated a non-exhaustive list of elements that should be taken into account when assessing the quality of assurances. Those factors are a useful summary of what the Court has previously taken into account when assessing the quality of assurances. 54 The Court has rejected the reliability of assurances in several cases on grounds of their vagueness and/or doubt on whether the authorities in question have in fact the power to ensure their observance, 55 and in some cases when independent sources report systematic practices of ill-treatment in the country in question. 56 
Individual factors in the assessment of real risk of proscribed treatment
The Court has stated that the applicant's personal circumstances -for example psychological condition, age or health -may exacerbate to a certain extent their feelings of distress, anguish and fear. 57 This also applies in the context of non-refoulement. 58 is not only personal characteristics that can put persons at risk, but also their social backgrounds and association with family members. 59 The weight the Court attributes to family bonds will depend, however, on the particular circumstances of the case, 60 and the authorities' awareness of the affiliation. 61 Except in cases of extreme violence 62 and situations where the applicant belongs to a group systematically exposed to serious human rights violations, 63 which will be discussed in section 2.3 infra, the Court has held that the applicant should in principle provide evidence of 'special distinguishing features' establishing a personal and individualised risk of ill-treatment. 64 Generally speaking, such distinguishing features seem to refer to specific factors or vulnerabilities that put individuals at even more risk than others. 65 In some cases, also, the relevant individual factors may not contribute to a real risk on their own, but only when assessed cumulatively and when considered in a situation of general violence and heightened security concerns. 66 The Court has further stated that the risk assessment in refoulement cases is to some degree speculative. 67 The assessment of the personal circumstances of applicants and their relevance in light of the situation in the receiving country is also a highly contextual exercise. It is therefore a difficult task for the Court to balance equality and predictability against the necessity of an individualised approach in every case.
Groups systematically exposed to ill-treatment and general situations of violence
When applicants can show that they belong to a group that is systematically threatened with ill-treatment in the receiving country, 68 the requirement to establish individual 'distinguishing risk factors' is relaxed. 69 The Court has, however, only recognised such groups in a few cases, e.g. regarding members of the Ashraf minority, 70 Tunisia, 71 prisoners in some Central Asian States, 72 and potentiall asylum seekers in certain host countries. 73 The Court's assessment is, further, subject to re-evaluation and changes over time, sometimes quite quickly. Groups once considered systematically ill-treated can, in light of changing circumstances, be considered differently by the Court next time. 74 Where the existence of a real risk of treatment contrary to Article 3 ECHR is established, it does not per se matter where the risk emanates from. 75 In some cases, therefore, extremely poor human rights conditions can on their own trigger the application of the principle of non-refoulement, without the need to assess the personal circumstances of applicants. This may occur when violence is widespread and intense enough to indicate that 'everyone who is present [is] at a real risk of treatment contrary to Article 3 of the Convention.' 76 In such circumstances, the Court will not insist that the applicant also shows the existence of further special distinguishing features if this would render illusory the protection offered by Article 3 77 and call into question the absolute nature of Article 3. 78 The Court has, however, stated that it would adopt such an approach only in the most extreme situations. 79 The Court's evaluation of a general situation in a country can also change relatively quickly depending on circumstances. 80
INDIVIDUAL FACTORS RELEVANT TO ASSESSMENT UNDER THE PRINCIPLE OF NON-REFOULEMENT
Introduction
While some situations might bar the removal of anyone to a particular area, 81 of Article 3. Even when the Court identifies that membership of a particular threatened or vulnerable group is involved, it may nevertheless base its conclusions on other more individualised risk factors. 83 The Court, therefore, applies an individualised approach, evaluating each case on grounds of the particular circumstances of the applicant and the factors that might enhance or ameliorate his/her risk of ill-treatment, all in light of the situation prevailing in the receiving country. These individual factors are sometimes drawn from group-based identity markers, such as ethnicity, religion, or sexual orientation, but sometimes from other characteristics of the applicant's circumstances, such as available family support or realistic possibility for internal flight. 84 We will now turn to identifying the key personal factors emphasised by the Court, and their function in its analysis under the nonrefoulement principle.
Case selection and analytical framework
The assessment of individual circumstances is very context-dependent. In some cases the cumulative effect of various risk factors has also been considered to create a real risk of illtreatment in the event of return. 85 The systematic analysis and presentation of individual factors in non-refoulement cases is therefore a rather difficult task.
This chapter will nevertheless analyse the 'Courts' judgments with a view to discerning how it goes about the assessment of individual risk factors. The case law analysis performed reaches all Chamber and Grand Chamber Judgments on HUDOC until 31 November 2017, where Article 3 was raised, and where the keywords expulsion and/or extradition appeared. The cases analysed were restricted to reported judgments, and judgments at importance level 1. This rendered a total of 315 judgments (in English and French). The HUDOC database was also searched for Article 3 judgments where the search term 'level of severity' appears. This rendered 153 judgments. Both searches included many of the same judgments (in English and French alike). To place this case law analysis in context, and present as full a picture of the Court's practice as possible, the literature on Article 3 ECHR generally, and non-refoulement specifically, was also consulted to identify additional case law of interest.
While individual factors of relevance vary between cases, and their influence on the Court's assessment is very context-dependent, certain factors reappear in many decisions and judgments. In the following analysis, the individual factors primarily relied on by the Court in different kinds of non-refoulement cases will be identified, as well as their dual role as factors that either indicate a heightened risk of exposure to ill-treatment contravening Article 3 ECHR, or as ameliorating factors that function to alleviate that same risk. Martha Fineman's vul- nerability theory posits that vulnerability is a universal, inevitable and enduring aspect of the human condition. 86 Everyone can therefore be more or less vulnerable depending on context, and no one is invulnerable; there is only the possibility of resilience, i.e. resources that ameliorate, compensate for, or contain vulnerability. 87 In contrast, the ECtHR employs the term 'vulnerable' to indicate socially disadvantaged populations in need of enhanced human rights protection. 88 While this article does not intend to provide an in-depth analysis of the Court's jurisprudence from the perspective of Fineman's vulnerability theory, or the fit between the theory and the practice, it will employ the above-mentioned key elements of Fineman's theory as an analytical framework. Accordingly, the following case law analysis seeks systematically to identify the individual factors that either undermine the resilience of applicants and increase risk of ill-treatment proscribed under Article 3, or factors that enhance the resilience of applicants and ameliorate the risk of such ill-treatment. 89 All the individual factors identified are, thus, conceptualised as factors relevant to the vulnerability of applicants, irrespective of whether the Court explicitly refers to the term 'vulnerability' or not in individual judgments. The Court's use of the term 'vulnerability' will, however, also be pointed out when relevant.
Health and disability
Factors that undermine resilience and increase risk of ill-treatment
The state of health or disability of applicants may affect the Court's assessment of whether ill-treatment reaches the minimum level of severity required under Article 3. 90 This situation is likely to arise in various circumstances where the suffering that may flow from illness or disability 'is, or risks being, exacerbated by treatment […] for which the authorities can be held responsible' , 91 or where suffering caused by other events is likely to be exacerbated by illness or disability. 92 86. Fineman (n 84) 14, 8; Martha Fineman, 'Vulnerability and Inevitable Inequality' (2017) 4 Oslo Law Review 3. 87. Fineman (n 84) 8, 13 . Fineman has noted that there are at least five different types of resources or assets that societal organisations and institutions can provide: Physical resources, determining our present quality of life, housing, food, and our future well-being in the form of savings and investments; Human resources, contributing to our individual development, primarily through systems that provide education, training, knowledge and experience; Social resources that give us a sense of belonging and community, and are provided through the relationships we form within various institutions; Ecological resources that are related to the positions we occupy in relation to the physical, built or natural environments in which we find ourselves; Existential resources that are provided by systems of belief or aesthetics, such as religion, culture or art and perhaps even politics. See further Fineman (n 86 'should be understood to refer to situations involving the removal of a seriously ill person in which substantial grounds have been shown for believing that he or she, although not at imminent risk of dying, would face a real risk, on account of the absence of appropriate treatment in the receiving country or the lack of access to such treatment, of being exposed to a serious, rapid and irreversible decline in his/her state of health resulting in intense suffering or to a significant reduction in life expectancy. The case law analysis did not reveal examples where the Court explicitly referred to the vulnerability of applicants based on their health in the context of non-refoulement. However, the Court has on some other occasions considered individuals with health issues vulnerable under Article 3, most commonly with reference to mental health 101 and in the context of conditions of detention, 102 but on occasion also with reference to other issues. 103
Factors that enhance resilience and ameliorate risk of ill-treatment
In Paposhvili v. Belgium, the Court also found that where serious doubts persist concerning removal, the State must obtain guarantees that the individual will actually receive appropriate treatment and care with regard to both the general situation in the receiving State and the individual's personal circumstances. 104 In this respect, the Court stated that the authorities must consider whether the person in question will actually have access to this care and these facilities in the receiving State and referred to the need to consider the cost of medication and treatment, the existence of a social and family network, and the distance to be travelled in order to have access to the required care. 105 If sufficiently provided, such guarantees could clearly be a factor that ameliorates risk of ill-treatment, since their existence would be enough to prevent a finding of violation under Article 3.
Along with such guarantees, in many judgments concerning health and disability, when assessing whether removal would violate Article 3, the existence of social/family network has been considered an important resilience-enhancing factor that could ameliorate risk of ill-treatment. 106 However, in judgments where this issue has been raised, the Court has repeatedly concluded that the applicant's claims of the lack of family support are speculative, and thus not sufficiently established, which has led to the conclusion that deportation would not constitute a violation of Article 3. 107 This even seems to be the case when there is nothing in the case file indicating that family members would be able or willing to provide the applicant with the relevant help and support that might alleviate in a meaningful way the obvious severe hardship facing him/her. 108 It is also interesting to note how broadly the 
Factors that undermine resilience and increase risk of ill-treatment
Applicants must have sufficiently high political profiles and be of interest to the receiving State's authorities to activate the protection of Article 3 for political reasons. In some cases they also have to show additional distinguishing features that would bring them to the attention of authorities or the nationals of the receiving country. 110 In this respect, the Court has noted that being a member of an opposition party or group does not by itself justify a fear of ill-treatment and that it is necessary to examine the specific situation of the applicant in each case. 111 When examining the relevance of a complainant's political activities or background, the Court will often look at the fate of individuals with similar backgrounds and information about the human rights situation of the group they belong to. 112 Documentation of previous ill-treatment of the applicant can also be an important factor in the assessment, 113 while it should nevertheless be borne in mind that there is no strict requirement on applicants to provide documentation on these issues. 114 The Court has, on certain occasions and in the context of non-refoulement under Article 3, considered members of political opposition as a particularly vulnerable group. 115
Factors that enhance resilience and ameliorate risk of ill-treatment
If it is shown that an applicant is at risk of being persecuted by State actors, as might often be the case regarding persecution based on political opinion, the Court has been strict when assessing the possibility of the internal flight alternative as a resilience-enhancing factor. 116 It has, however, considered it possible when the applicant has a very low profile or where the authorities' influence is restricted to a certain region. 117 If a considerable amount of time has passed since the authorities showed interest in the applicant, this has in some cases been considered to ameliorate risk of ill-treatment. 118 The low profile of the applicant can, thus, enhance resilience just as a high profile can undermine resilience and increase risk of ill-treatment.
Religion
Factors that undermine resilience and increase risk of ill-treatment
When it comes to alleged risk of ill-treatment on account of religious belief, the Court has taken into account considerations similar to those with regard to political opinion, i.e. the interest of the applicants to the receiving State's authorities, distinguishing features that would bring them to the attention of the authorities or the nationals of the receiving country, documentation of previous ill-treatment, the fate of individuals with similar backgrounds and information about the human rights situation of the relevant groups. 119 Even when it has been undisputed that certain religious groups are under a threat of persecution, the Court has stated that every case should be assessed on an individual basis, insofar as the risk of ill-treatment is involved. 120 In a 2013 judgment, N.K. v France, the Court for example concluded that, in view of the situation of persons belonging to the Ahmadiyya religion in Pakistan, only those who publicly practise that religion and proselytise seemed to be persecuted in society and by the authorities. When evaluating the personal circumstances of the applicant, the Court stated that an arrest warrant and report of preliminary investigations against him showed that the authorities knew about his religious activities. He would therefore be exposed to a risk of ill-treatment contrary to Article 3 if returned to Pakistan. 121 Risk of ill-treatment based on religion has, however, rarely been the sole reason for activating the protection of Article 3. 122 The Court has nevertheless on several occasions considered religious groups as vulnerable under Article 3 in the context of non-refoulement. 123
Factors that enhance resilience and ameliorate risk of ill-treatment
Like otherwise, the internal flight alternative can indicate resilience of applicants fearing illtreatment based on religion. The Court has, for example, examined the situation of Christians in Iraq in several judgments. 124 
Factors that undermine resilience and increase risk of ill-treatment
Similarly to members of political or religious groups, members of ethnic groups can be systematically targeted for ill-treatment 129 and ethnicity has specifically been noted as a risk factor in the jurisprudence of the Court. 130 In such instances, the Court has requested applicants who fear ill-treatment based on ethnicity to show 'special distinguishing features' putting them individually at risk, 131 and has considered the protection of Article 3 of the Convention activated when an applicant can establish that there are serious reasons to believe that he or she would be of sufficient interest to the authorities. 132 In that assessment the Court has evaluated the particular background of the applicants, including a number of factors that could increase the possibility of such interest or attention, such as the existence of visible scars on the applicant, his/her gender or age, previous arrest and detention, whether the applicant has made an asylum claim abroad etc. 133 The Court has, in some cases, referred to the vulnerability of individuals belonging to ethnic minorities under Article 3 in the context of non-refoulement. 134 
M.Y.H. and Others v Sweden
Factors that enhance resilience and ameliorate risk of ill-treatment
The internal flight alternative can indicate resilience in cases concerning ethnicity, but within certain limits and depending on the specific circumstances in each country. Family or social ties play a significant role when assessing whether the internal flight alternative is a safe option in this context, and the Court may, for example, look into questions of whether the applicant is sufficiently well connected to powerful actors or a clan in the area to enable him/her to obtain protection. 135 In 2007 the Court noted in this respect that as regards the expulsion of a Somali national to a part of the country from which he or she does not originate, the UNHCR is of the opinion that 'considerations based on the prevailing clan system are of crucial importance' . 136 Clan affiliation has further been described as the most important common element of personal security across all of Somalia and thus not merely in the 'relatively unsafe' areas. 137 The internal flight alternative could thus only be an option if an applicant would be able to obtain protection and security in the 'relatively safe' areas.
Past ill-treatment
Factors that undermine resilience and increase risk of ill-treatment
Previous documented and verified ill-treatment against the applicant can be enough to establish the individually distinguishable circumstances required by the Court. Established past ill-treatment contrary to Article 3 also provides a strong indication of a future risk of ill-treatment, although the Court has made that principle conditional on the applicant having made 'a generally coherent and credible account of events that is consistent with information from reliable and objective sources about the general situation in the country at issue' . 138 The Court has, further, stated that 'where such evidence is adduced, it is for the Government to dispel any doubts about it'. 139 In certain contexts, the presence of scarring can also be considered to undermine resilience and increase risk of ill-treatment. 
Factors that enhance resilience and ameliorate risk of ill-treatment
The Court has rejected several applications where applicants have previously been ill-treated if the situation in their country has changed or when the time passed since the alleged events is likely to have diminished interest in the applicant. 144 Even if the applicant provides evidence of ill-treatment, the internal flight alternative is also always a possible resilienceenhancing factor if certain guarantees are in place, i.e. if the applicant can safely reach and reside in the alternative area and if it would not be unduly harsh to require him/her to move there. 145 However, the Court has been strict when assessing the possibility of internal flight when State actors have previously subjected an applicant to ill-treatment. 146
3.8 Sexual orientation and gender identity
Factors that undermine resilience and increase risk of ill-treatment
The Court has in general terms acknowledged the enhanced vulnerability and struggle of
LGBT individuals that come from countries where cultural or religious prejudice against such persons is widespread. 147 However, even where the Court acknowledges a very difficult situation for real or perceived homosexuals, the applicants have sometimes not been considered credible. 148 In other instances, the Court has not been persuaded that the applicant has shown that he or she is at a real risk of being ill treated on that ground, some- times with reference to information that legislation criminalising homosexual acts is not actively enforced or systematically applied. 149 It is therefore clear that cases regarding possible refoulement because of sexual orientation rarely reach the threshold of Article 3. In fact, the research performed for this article revealed no examples of violations of Article 3 based on sexual orientation or gender identity.
Factors that enhance resilience and ameliorate risk of ill-treatment
In some judgments it seems that the Court may be suggesting that the applicant could ameliorate the risk of ill-treatment if discreet about his/her sexual orientation. 150 In the 2014 judgment of M.E. v. Sweden, the Court placed emphasis on the presumption that the expulsion would only be a temporary return and stated that 'even if the applicant would have to be discreet about his private life during this time, it would not require him to conceal or suppress an important part of his identity permanently or for any longer period of time.' 151 In the opinion of the Court, this situation would not reach the level of severity required under Article 3. The Court also mentioned that the applicant had hidden his sexuality from his family as evidence that he had already chosen to be discreet, not for fear of persecution but due to private considerations. 152 How it is possible to establish that a certain person lives discreetly because of social pressure and not because of fear of persecution seems unclear, but according to this judgment, as long as it is only temporary, the Court may expect an individual to try to hide his/her sexual orientation and consider this a factor that indicates resilience in the face of potential ill-treatment. 153 The case law analysis revealed no examples of the application of the internal flight alternative as an ameliorating factor indicating resilience when an LGBT applicant's claim was considered credible. 154 This may nevertheless be a possibility if the required guarantees are in place. 155 However, in countries criminalizing same-sex sexuality, State protection should be considered unavailable to LGBT people unless the State's authority is limited to certain parts of the country. 156 Where the risk of persecution emanates from non-State actors, the willingness and ability of the State to provide protection must be assessed. 157 
Women
Factors that undermine resilience and increase risk of ill-treatment
The Court has dealt with a number of non-refoulement cases concerning gender-based violence under Article 3, 158 and has also addressed the social exclusion certain groups of women might face upon return to country of origin. 159 While it has explicitly referred to the vulnerability of victims of domestic violence under Article 3 outside the context of nonrefoulement, 160 it has not referred specifically to the vulnerability of female applicants who claim to be at real risk of ill-treatment based on gender if deported. In some judgments, however, the Court has discussed extensive documentation of the human rights abuses and risks women face in the receiving country, and even especially mentioned the gravity of the situation. 161 Nevertheless, it appears that the Court has not given decisive weight to the special risks facing women as a group, such as heightened risks of domestic or gender-based violence in certain countries, when discussing whether the return of an applicant would violate Article 3. The Court, therefore, does not seem to consider women asylum seekers to be a vulnerable group per se, 162 and when violation has been found, it rather seems based on the cumulative risks associated with the applicant's individual situation and lack of family and social network. 163 
Factors that enhance resilience and ameliorate risk of ill-treatment
When assessing the risks potentially facing women asylum seekers upon return, the Court has placed emphasis on the importance of family support and a male protection network as factors indicating resilience. For example, in the 2015 judgment of R.H. v. Sweden the applicant claimed risk of honour crimes or forced marriage if she were returned to Moga-dishu. The Court stated that women were generally discriminated against in Somali society and that a single woman returning to Mogadishu without access to protection from a male network would face a real risk of living conditions constituting inhuman or degrading treatment. 164 However, and even though the applicant had left Somalia as a teenager some 10 years earlier, the Court noted that she had been informed of the death of her father in 2010 and her mother in 2011, indicating that she had retained contacts in Mogadishu. It also pointed out that she had family living in the city, including a brother and uncles. The Court therefore considered her to have access to both family support and a male protection network, and found no violation of Article 3. 165 As exhibited by A.A. and Others v. Sweden in 2012, the individual resilience of a woman can also affect the Court's assessment and lead to the conclusion that Article 3 has not been violated. Here the Court mentioned that the applicant, who was a Yemeni mother fearing honour crimes, had shown proof of independence by going to court in Yemen on several occasions to file for divorce, and that she had also shown strength by managing to obtain the necessary practical and financial means to leave Yemen. However, in addition to her own resilience, the case was also assessed in light of other ameliorating factors, such as support from her brother, adult sons and other family members in Yemen and the existence of NGOs who operate shelters and provide help for exposed women in Sana'a. 166 In this context, it should also be mentioned that in addition to local NGOs, the presence of UN organizations in the receiving country can sometimes also function as an ameliorating factor and affect the Court's evaluation. 167 In the context of female genital mutilation (FGM), the Court has emphasised individual independence and strength as ameliorating factors. Thus, in 2007 in Collins and Akaziebie v. Sweden, and partly because of the fact the young woman in this case had actually managed to get from Nigeria to Sweden, the Court found it difficult to see why the applicant, 'having shown such a considerable amount of strength and independence', could not protect her daughter from being subjected to FGM, at least in one of the Nigerian States where the practice is prohibited or less widely practiced. 168 The Court declared this application manifestly ill-founded because the applicant had failed to substantiate a real and concrete risk.
All these factors can also be of importance when evaluating the possibility of the internal flight alternative for women. 169 In the context of assessing whether this is a reasonable 164 option, the Court has sometimes found that the skills, education and work experience of women enhance their resilience to the point that they are not considered in need of support from family members. 170 3.10 Age
Factors that undermine resilience and increase risk of ill-treatment
Age can be considered a risk factor in certain cases, both young and mature. 171 Elderly people have, however, not received significant attention in the jurisprudence of the Court on non-refoulement. Alleged risk factors related to the applicant's mature age and the accompanying health issues can, however, concern questions of access to health services and care in the receiving country in the same manner as previously discussed in Chapter 3.3 supra. 172 Several judgments under Article 3 173 and other Convention Articles 174 signal that the Court conceptualises children as a vulnerable group. The Court has also pointed out that State obligations under Articles 3 in cases regarding children require that the best interests of the child are respected, 175 and shall be a primary consideration in all actions taken by public authorities concerning children. 176 In general terms, the Court has stated that '[t]he child's best interests, from a personal development perspective, will depend on a variety of individual circumstances, in particular his age and level of maturity, the presence or absence of his parents and his environment and experiences' . 177 In the context of nonrefoulement, when evaluating whether a return of a child would violate Article 3, the Court needs to examine the applicant's circumstances in light of his/her age to reach a conclusion on whether the threshold of Article 3 has been reached. For example, in Mubilanzila Mayeka and Kaniki Mitunga v. Belgium in 2006, the applicant's very young age, her status as an illegal immigrant in a foreign land and the fact that she was unaccompanied by any family members led the Court to conclude that she was 'within the class of highly vulnerable members of society' . 178 Children have specific needs that are related in particular to their age and lack of independence. The Court has, therefore, observed that the Convention on the Rights of the Child 179 encourages States to take the appropriate measures to ensure that a child who is seeking to obtain refugee status enjoys protection and humanitarian assistance, whether the child is alone or accompanied by his/her parents. 180 Nevertheless, even though the Court has in several cases acknowledged the particular or extreme vulnerability of children asylum seekers, the threshold of severity under Article 3 has in some instances seemed quite high. 181 The Tarakhel v. Switzerland 2014 judgment, however, exhibits a heightened awareness of special protection needs for children when assessing whether the minimum level of severity has been met under Article 3. It thus seems that the threshold for the minimum level of severity required is lower for children as opposed to other applicants seeking protection from refoulement, and this applies even when the child is accompanied by parents. 182 In V.M. and Others v. Belgium in 2015 it was further established that the vulnerability of children is an even stronger factor to weigh into the assessment if the child in question is very young or disabled. 183
Factors that enhance resilience and ameliorate risk of ill-treatment
As famously established in Tarakhel v. Switzerland in 2014, the Court obliged the sending State to undertake a thorough and individualised assessment of the applicants' situation, 184 and to obtain individual guarantees that the receiving State, Italy, would receive the family into appropriate conditions and keep them together. 185 These guarantees must be provided in light of individual needs, but obviously function as a resilience-enhancing factor if they are sufficiently provided. 186 The internal flight alternative might also theoretically be relevant in some cases involving children, but the case law analysis performed for this article did not reveal examples of that or other additional resilience enhancing factors when children are involved. As in the case of adults, the internal flight alternative would only be relevant where the applicant can safely access the area concerned, and be reasonably expected to settle there. 187 What can be considered reasonable for an adult may, however, not be reasonable for a child, and even more so when the child is unaccompanied. 188 
Asylum seekers
The case law on refoulement under the Dublin regulation reveals an interesting development on the question of whether all asylum seekers awaiting decision on their refugee status are in a vulnerable position in the receiving State. 189 Originally, in M.S.S. v. Belgium and Greece of 2011, which concerned the transfer of an adult asylum seeker to Greece, the Grand Chamber stated that asylum seekers are members of 'a particularly underprivileged and vulnerable population group in need of special protection' . 190 Similarly, in Tarakhel v. Switzerland in 2014, which concerned the transfer of a family with children to Italy, the Grand Chamber considered this 'special protection' of asylum seekers particularly important when children are involved in view of their specific needs and their 'extreme vulnerability' . 191 In both cases, and in light of the poor reception conditions in the relevant States, this resulted in the finding that Article 3 had been violated by sending the applicant back to Greece 192 or would be violated if the applicants were transferred to Italy without the Swiss authorities having 'obtained individual guarantees from the Italian authorities that the applicants would be taken charge of in a manner adapted to the age of the children and that the family would be kept together'. 193 At first sight, these judgments may seem to indicate that all asylum seekers awaiting status determination are conceptualised as inherently vulnerable in the receiving European State by the Court. A.S. v. Switzerland of 2015, however, concerned the removal to Italy of an adult Syrian national of Kurdish origin who showed severe symptoms of post-traumatic stress disorder. The applicant referred to his vulnerable status as asylum seeker in Italy, but the Court's view was that the applicant's case did not disclose very exceptional circum-stances meriting heightened protection. 194 This applied even though the care the applicant would receive in Italy was speculative. Similarly, in Ilias and Ahmed v. Hungary of 2017, the Court stated:
'While it is true that asylum seekers are considered particularly vulnerable because of everything they might have been through during their migration and the traumatic experiences they were likely to have endured previously (see M.S.S. v. Belgium and Greece, cited above, § 232), for the Court, the applicants in the present case were not more vulnerable than any other adult asylum seeker detained at the time. ' 195 As the case has been referred to the Grand Chamber, it remains to be seen whether the Chamber's approach will be confirmed. Taken together, A.S. v. Switzerland and Ilias and Ahmed v. Hungary nevertheless seem to indicate that the Court is moving away from the general vulnerability approach originally indicated by M.S.S. v. Belgium and Greece. Instead, the Court now seems to require that all such asylum seekers show additional personal risk elements to give rise to a violation of Article 3. 196 The confirmation of the Chamber judgment seems the most likely outcome of the referral to the Grand Chamber. 197 Under such an approach the vulnerability associated with a status as asylum seeker would not be enough to facilitate enhanced protection per se, while asylum seeker status in combination with other risk-enhancing factors might. The Grand Chamber's emphasis in Tarakhel v. Switzerland of 2014, on the 'extreme vulnerability' of children asylum seekers, which was reiterated in Abdullahi Elmi and Aweys Abubakar v. Malta of 2016 198 further supports that prediction.
In cases of this kind, where the applicant was to be sent from one EU State to another on grounds of the Dublin regulation, it seems that the key factor capable of indicating resilience is the possibility of sending States to obtain individual guarantees from the receiving State. 199 
CONCLUSIONS
When evaluating whether expulsion or return of an applicant would violate Article 3 ECHR, several criteria need to be met. First, there must be a real risk that the applicant will face ill-treatment if returned. Second, the ill-treatment in question must be severe enough to fall under the scope of Article 3. Third, resilience factors possibly ameliorating or removing that risk need to be considered and weighed against it. Which factors are most relevant to different kinds of risks differ from case to case, but they can include elements such as the availability of internal flight alternatives, the personal characteristics of the applicant, social networks, availability of health care or guarantees from recipient governments. Individual factors indicating risk or ameliorating circumstances are also always assessed in light of the social, political and/or legal situation in the receiving country.
Section 3 presented the findings of a systematic analysis of the case law of the ECtHR on non-refoulement with the aim to identify the most common individual factors in the Court's risk assessment and their function. The key factors identified as indicating undermined resilience and enhanced risk of ill-treatment in the jurisprudence of the ECtHR are health and disability, political opinion, religion, ethnicity, past ill-treatment, sexual orientation and gender identity, gender, age and status as asylum seeker awaiting decision on refugee status. With each of these comes a set of resilience-enhancing factors that may ameliorate the risk of ill-treatment, some of them specific to a certain risk and others more general. The possibility of internal flight is the most general resilience-enhancing factor, but the other key ameliorating factors identified are the existence of a local support network, family, and in the case of single women, a male protection network, the applicant's qualities such as education, independence and/or resourcefulness, the presence of local NGOs or UN organizations in the receiving country, factors that lead to diminished interest of authorities and non-State actors in the applicant, the availability of health care and reception facilities where the Court may sometimes require guarantees that the individual will actually receive appropriate treatment and care, and, it seems, temporary discretion about sexual orientation. In sum, the final conclusion of the Court on whether the applicant is at real risk of treatment proscribed by Article 3 ECHR is the result of an overall assessment of all such factors relevant to the applicant's resilience, negative and positive, and their importance in the context of the actual situation in the receiving country.
Taking a closer look at the resilience-enhancing factors identified by the jurisprudence of the ECtHR, the case law analysis has shown that the internal flight alternative has played an important role. When assessing whether an alternative area would be a safe and reasonable option, the Court looks towards what awaits the individual in the proposed area, family or social ties, healthcare access, job prospects, and assistance from the UNHCR and local bodies, according to international reports. Even though the Court takes individual circumstances into account in this assessment, which may also include factors that undermine the resilience of the applicant, the threshold for violation of Article 3 is high and the applicant may be expected to endure a certain amount of hardship.
In many judgments the factor of social and family network also appears as an important resilience-enhancing factor when assessing whether removal would violate Article 3. The elements taken into account in this respect include e.g. questions of whether someone would be willing or able to care for an sick applicant, provide him or her with a basic level of food, shelter and social support, whether a single female has a male support network, or whether protection based on the prevailing clan system is available to an applicant. The assessment of whether the care or support is actually a real possibility is, however, very difficult, and the Court is often left to speculate on what awaits an applicant. The burden of proof, therefore, becomes very important to the outcome of individual assessments. In this respect, the Court seems to place the burden of proof on the applicant to show severed family links and no prospects of care.
The applicant's qualities such as education, independence, work experience and/or resourcefulness can also function as resilience-enhancing factors and may lead to the conclusion that Article 3 has not been violated. This is most often mentioned with regard to single women, which the Court considers having shown strength and independence, for example by filing for divorce and/or managing to obtain the necessary practical and financial means to leave their country of origin. In cases of this kind, this is usually assessed in conjunction with other factors, such as family and social ties, male protection network and sometimes the presence of local or international organisations that can provide support. In other cases, the qualities of an applicant can be used to substantiate that the person is not in need of social, family or other kind of support. Other factors regarding the backgrounds of applicants can also function as resilience-enhancing, most notably factors that could lead to diminished interest in the applicant, such as a low political profile or the passing of time. This consideration has even been applied by the Court when the risk emanates from State actors.
Regarding seriously ill applicants, the Court has found that where, after the relevant information has been examined, serious doubts persist concerning the possible impact of removal on the applicant, the only relevant resilience-enhancing factor seems to be the requirement that the State must obtain guarantees that address not only whether adequate treatment is generally available but also whether the applicant will actually receive appropriate treatment and care. This obligation, however, only arises under Article 3 where the absence or lack of access to such appropriate treatment or care in the receiving country exposes the individual to a serious, rapid and irreversible decline in his/her state of health resulting in intense suffering or to a significant reduction in life expectancy. The Court has also required such guarantees when evaluating whether Article 3 would be violated in the so-called Dublin cases, where a State intends to send an asylum seeker to another European State responsible for determining refugee status, which raises certain doubts about the practicality of the European system for allocating protection responsibilities.
In the rather limited case law of the Court regarding sexuality or gender identity it seems that an applicant being temporarily discreet about his/her sexual orientation or gender identity, even in countries where homosexual or transgender behaviour and/or identity are criminalised, can been seen as a resilience-enhancing factor ameliorating the risk of ill-treatment. According to the Court, there is no real risk provided that the applicant behaves discreetly, although this can only be required of him/her for a relatively short period of time. This also points towards a cross-cutting -but to a certain extent questionable -underlying theme which emerges in relation to a number of the factors the Court looks towards as ameliorating risk of ill-treatment. This is the notion that applicants can be required to adhere to social norms and rely on informal networks governed by such norms to stay safe. 200 This is visible not only in relation to sexuality but also with respect to the Court's emphasis on the existence of protection from clans or male networks in patriarchal societies. 201 In the final analysis, it has been shown that the Court's assessment in non-refoulement cases is highly dependent on the facts of each case and that the vulnerability of an applicant to harm is always contextual in the sense that it must be assessed with respect to the particular factual situation in question. It is therefore not surprising that the case law might at first sight seem inconsistent and problematic. It is, however, submitted that the analysis performed in section 3 has clarified somewhat the Court's approach to factors that either undermine or enhance the resilience of individuals who face risk of ill-treatment proscribed under Article 3 EHCR, and that this article has, thus, contributed to making sense of the Court's case law. At the same time, however, it also exhibits that a deeper normative assessment of the Court's approach to resilience-enhancing factors is called for in future research. 
